THE reshaping of major premises to meet new situations is one of the ever recurring phenomena of the judicial process. The rules of property, fully guarded though they are by the protecting aegis of stare decisis, can claim no immunity. However fixed and unalterable we may suppose them to be, the hand of the judicial potter still warms them into plasticity and molds them on the wheel of an insistent human want. A striking example of this phenomenon of adaptation is found in the methods evolved by the courts of dealing with certain problems of the acceleration of future interests in the light of accepted postulates of the law of property.
To the layman, the term acceleration denotes a speeding up process, an increase in velocity: the director of the orchestra moves his baton more rapidly; the taxi driver "steps on the gas." To the student of property law, it refers to a hastening of the owner of the future interest toward a status of present possession or enjoyment by reason of the failure of the preceding estate. The preceding interest, frequently a life estate, has not terminated, as might normally be expected, by the death of the life tenant or the happening of the event on which it was expressly limited. Something else has occurred which the law says ends the present estate; but the testator or grantor did not expressly provide for this situation.
The question then arises: shall the future interests at once become present interests? In other words, shall they be accelerated? The term acceleration has been applied to a situation where a preceding interest in a will failed because the devisee or legatee predeceased the testator; where the legatee or devisee of the preceding interest was a witness to the will under a statute which made void testamentary provisions in favor of [659]
YALE LAW JOURNAL the witness; where the preceding interest was void as a restraint on the absolute power of alienation; where the grantee or devisee of the preceding interest was without capacity to take; where the grantee or devisee of the preceding interest disclaimed; or where the preceding interest, a life estate in land, terminated prematurely by merger or by tortious feoffment.
In the American cases, however, the question commonly arises on a widow's renunciation. A testator devises to his wife a life interest in property in which, by the same instrument, he gives future interests to other persons. The widow renounces and elects to take the portion of her husband's estate provided for her by law in such a case. 1 What effect does her renunciation have upon succeeding future interests? The discussion which follows will be devoted primarily to a consideration of this question. This approach is adopted, not only because most American cases on acceleration involve this problem, but also because it is believed that the solution of acceleration problems arising from the failure of the preceding interest in other ways should be worked out along the same lines as those arising from the widow's renunciation. The termination of the preceding interest by merger or forfeiture, while sometimes referred to as raising a question of acceleration, is excluded from this discussion except by way of comparison. = To appreciate the difficulties with which courts have been confronted in attempting to work out problems involved in a widow's renunciation, let us recall three propositions, arising from pre-vailing conceptions of vested and contingent future interests, 3 which may be termed major postulates of this branch of the law. First, a future interest is vested if "at every moment during its continuance, it becomes a present estate, whenever and however the preceding freehohL estates determine," 4 or, to state the same thing in another way, it is "an estate which is deprived of the right of immediate possession by the existence of another estate created by the same instrument;" 5 otherwise the interest is contingent or executory. Second, according to accepted rules of construction, a limitation "to A for life, and on his death to B and his heirs" is regarded as giving B a vested remainder in fee, since the words "on his death" are regularly construed to mean "on his death or other determination of the life estate." r The same construction of these words is applicable where the limitation to B is followed by a divesting condition. Third, where conditions precedent occur in limitations of property, it is generally assumed that the precise event stipulated must happen; rarely is it excused. 7 That is, if the precise contingency on which an executory interest or a contingent remainder is to vest does not occur, the interest must fail.
The application of these three propositions to the case where a preceding life estate in land is terminated by merger or forfeiture (a situation which we exclude from our discussion except by way of comparison) is so well known as to be one of the commonplaces of property law. By a process of logical deduction, we conclude that, if the remainder is vested, it be-3 While we may regard the classification of property interests as vested and contingent as unsatisfactory, it is deeply interwoven in the fabric of the law. Not only is it relied upon to determine questions of the destructibility of contingent remainders in land, but it has also sometimes been employed to solve problems of the alienability of future interests, the right to recover damages for waste and the application of the rule against perpetuities. Originating in certain feudal situations of land tenure, it has been applied to equitable as well as legal interests, and to land as well as to chattels. upon the supposition that, though the ulterior devise is in terms not to take effect in possession until the decease of the prior devisee, if tenant for life, or his decease without issue, if tenant in tail, yet that, in point of fact, it is to be read as a limitation of a remainder, to take effect in every event which removes the prior estate out of the way. 
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comes a present interest immediately on the termination of the life estate by merger or forfeiture. This follows because, being vested, it is ready to take effect in possession however and whenever the preceding estate terminates. On the other hand, if the remainder be contingent, it can never take effect in possession until the precise contingency has happened, and since this contingency has not happened when the life estate terminates, the remainder not only does not become a present estate, but, according to the destructibility doctrine, is gone forever.
The same logical process might have been pursued with regard to a widow's renunciation. Suppose a testator has devised Blackacre to his wife for life, and on her death to C and his heirs; and Whiteacre to his wife for life, and on her death to the heirs of C, a living person. The wife renounces the life estates. Reasoning from our three major premises concerning vested and contingent interests, we would conclude that, since the first remainder is limited to take effect in possession "on the wife's death," as a matter of construction it is a vested remainder, and is therefore ready to take effect in possession however and whenevek the preceding estate terminates. Hence, the remainder should become a present estate. With reference to the devise of Whiteacre, we would also conclude that, since at the tirhe the -will took effect the gift to the heirs of C was so limited as to be capable of taking effect as a remainder, it was necessarily a contingent remainder; that, since it did not vest before the wife renounced, it was then destroyed. As we shall see from the cases hereafter discussed, however, the courts have not reached that result in the case of the gift of Whiteacre to the heirs of C, and some of the courts would not always reach that result in the case of the gift to C of a remainder in Blackacre.
What is the explanation for this apparent inconsistency? Is it that we have generalized too broadly in working out the concepts of vested and contingent future interests, and that, after all, vested remainders are not always accelerated when the preceding estate is removed, nor are contingent remainders necessarily destroyed on that event? Or have the courts simply overlooked elementary doctrines of the common law in that particular? Writers are not lacking who have suggested an affirmative to the latter query. 8 On the whole the courts have approached these problems in an entirely practical manner without much regard for common law conceptions of vested and contingent future interests. But the old doctrines, in form at least, are left standing. The rationalizations employed to explain these results are in brief as follows: 9 The renunciation, disclaimer, lapse, or other event which removes the present interest is regarded as if it were operative at the time of the testator's death. The problem is then worked out as a matter of construction. In the case of the widow's renunciation, that event, for purposes of construction, is regarded as relating back to the death of the testator, and the instrument is re-construed in the light of that fact. In this process of re-construction the court does not regard itself ad bound by the usual rules with respect to the construction of particular phrases.
The mere suggestion of this theory may well evoke criticism on the ground that a fiction of relation back is inherently undesirable. It may be conceded that, other things being equal, legal fictions are generally to be avoided. Nor does a doctrine of relation back give rise to any favorable presumptions. It is believed, however, that as the courts have worked out this theory, it is an extremely useful one; that in spite of a priari arguments which may be urged against it, it has the enormous advantage of avoiding the confusing distinctions between vested and contingent future interests without running squarely counter to them. That the widow's renunciation would not be related back to the time of the testator's death for all purposes goes without saying. 10 But if examples of relation back in analogous situations are demanded, one may cite the time-honored doctrine of Reeve v. Long," to say nothing of the case of a posthumous heir.
In considering the various aspects of acceleration, no attempt will be made to review at length the early English authorities, so frequently discussed in this connection, although it is believed that they are not inconsistent with the conclusions herein sugThat case involved the construction of a will in which testator gave his home and household goods to his wife for life, after which the property was to go to two named daughters provided they cared for the wife during her declining years. The widow renounced. Holding that the remainder to the daughters was not destroyed, the court said: "it is suggested that the devise to the daughters was a contingent remainder, and that the nullification of the particular estate destroyed the remainder. That is true. It destroyed the remainder, as such. It did not destroy the devise to the daughters, as such. When the renunciation of the will ended the life estate, then the residence property stood as if testator had never provided for a life estate for his wife but had first devised the residence property to his daughters upon the same condition as now appears in the will." 1o See Dean v. Mumford, 102 Alich. 510, 61 N. W. 7 (1894), where for purpose of the validity of limitations under a statute prohibiting the suspension of the absolute power of alienation for more than two lives, it was held that the widow's renunciation would not relate back.
113 Lev. 408 (1695) . The case held that a contingent remainder to an unborn child would not fail if the child were born within the period of gestation after the termination of the precedent vested estate. Apparently the vesting would be treated as relating back to the time of termination gested.u In the discussion which follows, the effect of the widow's renunciation will be considered: first, with reference to language which would ordinarily create a contingent remainder; second, with reference to language which would ordinarily create an absolutely vested remainder; third, with reference to language which would ordinarily create a remainder vested subject to be wholly divested; fourth, with reference to language which would ordinarily create a remainder vested subject to be partly divested; fifth, with reference to language which would ordinarily create an executory devise. These five types of future of the precedent estate. 435 . Perkins' first case is that of a devise for life, followed by a remainder for life to a monk (a person incapacitated from taking land), remainder to a stranger in fee. As he indicates, the remainder to the monk being void, the ultimate remainder in fee takes effect on the termination of the first life estate. The next case put by Perkins is that of a devise to a monk for life, remainder to a stranger in fee. His conclusion is that, since the monk is incapacitated from taking, "the remainder is good, for that the will of the devisor shall be observed." His third case is somewhat perplexing. "But if a lease of land be made unto a monk for life, the remainder unto a stranger in fee, this remainder is void." It may be asked, why should not the remainder be valid here as in the case of the devise? Either of two explanations is possible. The conveyance was no doubt by feoffment. If that be so, it would seem that the incapacity of the monk would invalidate, not merely the estate to him, but the entire feoffment itself. It would be as if, today, A were to prepare a conveyance giving land to B for life, remainder to C in fee, and A should fail to make adequate delivery of the deed or to execute it as required by the statute. Or the conclusion of Perkins may be based upon the fact that deeds were not construed as liberally as wills in order to effectuate general intent. It has been asserted that acceleration is permissible only under the learning of uses and devises. 1 PRESTON, ESTATES (1820) 119; 2 SnEPPARD's Toucii-STONE, 435. It is difficult to see why that should be so. Of course, a limitation could not be construed as a legal executory interest in land before the Statute of Uses, simply because such an interest could not be created at all at that time.
It must be conceded that the statement of Lord Coke in Co. LIrr. 298a, with reference to an infant's renunciation, can hardly be reconciled with any prevalent theory; but no cases have been found supporting it.
In interests ' will first be discussed on the assumption that no question is raised as to postponing acceleration in order to compensate other devisees or legatees who have been disappointed by reason of the widow's election to take under the statute. We shall then consider whether acceleration of the future interest is ever prevented in order to reimburse other beneficiaries of the will who have suffered by the widow's renunciation. Cases involving future interests both legal and equitable, in both realty and personalty, will be discussed.
Since acceleration has been classified as a matter of construction, it may be well to digress briefly in order to explain what is meant by that term. The word construction is used in a broad sense. While hundreds of cases profess to make the intent of the testator the "pole star" of construction, and disclaim any other guide, yet it is believed that, after all the evidence is before the court, no real problem of construction arises unless it is impossible to get at the specific intent of the testator with respect to the situation which has arisen. What the court is trying to do is to ascertain what the testator probably would have done had he thought of an event which has transpired, but which he did not in fact anticipate. The court is effectuating testamentary intent only if by intent we mean a very general expression of purpose. If we were strictly logical we would usually say such wills are void for indefiniteness, since no one can really tell which one of two or more possible concrete solutions of the ambiguity would have been intended by the testator had he thought of the events which have transpired. But courts rarely declare a will void for indefiniteness. Instead they purport to find a fictitious intent under the guise of construing the instrument. A few judges and writers, it is true, are fully aware of this process. 14 But more, doubtless, either are unconscious of it or conceal it. Construction in its broader aspects is really the 1 The writer is indebted to Professor Richard R. Powell for this useful classification of remainders: "a. Remainders absolutely vested: A to B for life remainder to C in fee. "b. Remainders vested subject to being divested in part only: A tS B for life, remainder to the children of B (B being alive and having one or more children at the time of this conveyance). "c. Remainders vested subject to being divested completely: A to B for life, remainder as B shall appoint, but in default of and until appointment to C in fee.
"d. Remainders absolutely contingent: A to B for life, remainder to the first son of B (B being still an infant and unmarried), or A to B for life, remainder to C in fee, if C shall marry D in the lifetime of B." PowELL, CASES ON FUTuRE INTERsTs (1928) 35. 14 "I have to do with a situation quite outside of anything which the testator had in contemplation, and it is therefore obvious that any solution is bound to be verbal and indeed formal. Yket while it is idle to speculate upon what he personally would have done had he been able to look ahead,
process of resolving an ambiguity; and usually this ambiguity arises by reason of the happening of an event which the testator did not anticipate. Sometimes the process involves an actual appeal to what testators generally have in mind when they use such language. Thus the presumption that the testator intended to favor the natural objects of his bounty is probably a rule expressing what people generally do intend. But often the ambiguity is resolved by applying a rule of policy such as the presumption in favor of construing an interest as vested. This presumption is not employed because people more often intend to create vested than contingent interests, but because a reduction in the number of contingent interests in existence is believed to further alienability. Finally, however, we reach a point where the expressed intent is so general that the courts refuse to press the fiction of construction further, and announce that they cannot make a will for the testator. Then, if it is a proper case, the doctrine of cy pres may be emlloyed. But it must be remembered that in most questions of construction, even where the courts are willing to resolve the ambiguity, they are in fact to a limited extent applying a kind of surreptitious cy prCs doctrine.' 5 We are now ready to consider cases involving language which, but for the widow's renunciation, would have been construed as creating a contingent remainder. Suppose Blackacre is devised to A for life, remainder to the first son of B. A renounces before B has ever had a son. As we have seen, if we apply ordinary rules of construction to this instrument and treat the renunciation like any other event which terminates the life estate after it takes effect, we are forced to the conclusion that the limitation to B's son was a contingent remainder which had failed. According to feudal notions the seisin would have gone to the reversioner when the life tenant renounced, and the concourts have always permitted themselves, within limits, to impute to testators an intent which they could not foresee. While I think the cases conclusive, I shall claim the same right so far as they are not authoritative. "What the judges have to do is, in truth, to say what shall be done where the testator has had no real intention; the practice of modern judges to which I have alluded is to guess from the language used in the par ticular will what the testator would have meant had he had any meaning, which he had not; the older practice was to look for an established rule of construction." GRAY, NATURE AND SOURCES OF LAw (2d ed. 1921) 175. I5 Nothing illustrates this more clearly than the doctrine of the well known case of Jones v. Westcomb, 1 Eq. Cas. Abr. 245 (1711). In that case testator bequeathed leasehold property to his wife for life, and on her death "to the child which she was then enseint with; and if such child died before it came to twenty-one, then he devised one-third part of the same term to his wife, her executors and administrators." The wife was tingent remainder not having vested when the preceding estate terminated, it could never take effect, since such was the nature of a remainder. On the other hand, if we regard the renunciation as relating back to the testator's death, we can say that there never was any life estate, that therefore this is an executory devise in the first son of B, and that until such son is born there is an intestacy after which the limitation will take effect in possession. According to this view, the harslmess of the destructibility doctrine would be avoided. In Hopkins . Hopkins, " a case where the preceding estate failed by lapse, these two views were definitely presented to the court, and the second was chosen; but since the limitations were equitable, the future interest would not have been destructible, even if it were a contingent remainder. But in other cases where the destructibility doctrine could have been applied, courts have held such a future interest to be an executory devise.'" The writer has found but one decision which holds to the contrary. 5 Of course, if the not enceinte. It was held that she took one-third of the leasehold property absolutely. Clearly testator did not anticipate that she was not enceinte. But his general purpose was to benefit her if a child did not reach majority. Yet the specific event which was to precede the wife taking never happened. The court very properly worked out a solution "as nearly as possible;" but evidently regarded it as construction.
It may be said that if the problem considered in this paper is one of construction, then it is not a matter of acceleration, at all. Strictly speaking that may be true. But the use of the word "acceleration" is so common that that terminology is believed to be justified.
16 Cas. Temp. Talb. 44 (1734) . In giving his opinion, Lord Talbot, after observing that the future interest was to be construed as an executory interest and not a remainder, said: "So we see, that in these cases the method of the courts is not to set aside the intent because it cannot take effect so fully as the testator desired; but to let it work as far as it can." For a later hearing, see 1 Atk. 581 (1738). Fearne, in his treatise on CONTINGENT REIUNDERS (1831) 524, makes the following statement: "I have before shewn that whenever a contingent limitation is preceded by a freehold capable of supporting it, it is construed a contingent remainder, and not an executory devise; but it is possible that the freehold so limited, may, by a subsequent accident, become incapable of ever taking effect at all, (as by the death of the first devisee in the testator's life-time;) in which case the subsequent limitation, if the contingency has not then happened, will be in the same condition at the testator's death (that is, at the time when the will is to take effect) as if it had been limited without any preceding freehold: now, in this case, it has been held, that where such subsequent limitations could not vest at the testator's death, it should enure as an executory devise rather than fail for want of that preceding freehold which had never taken effect."
Is Bouknight v. Brown, 16 S. C. 155 (1881); cf. In re Scott [1911] interest be in personalty or equitable, or if the destructibility doctrine be not in force in the jurisdiction, it makes little difference whether we call it a contingent remainder or an executory devise. But in the situation next to be considered, personalty and equitable interests would seem to be equally involved. The second deviation from accepted norms of property law is found in the cases which assert, not that the contingent remainder is preserved from destruction, but that it is accelerated on the widow's renunciation." 9 As we have seen, if an interest is limited to take effect in possession or enjoyment on a condition precedent, ordinarily that precise condition must happen before it can take effect. Yet where the renunciation is unanticipated this rule may work out unjustly. Suppose, for example, property is devised to the widow for life, and on her death to the children of the testator then surviving. Even though we concede that the gift to the children can be regarded as an executory interest, the accepted doctrine of property law would lead us to say that the children cannot take until the widow actually dies and they are left surviving. Yet the context of the will may indicate that the testator postponed the gift to the children solely to make adequate provision for his widow; and that, the moment she is otherwise provided for, it would be reasonable to assume that the testator wished his children to take. It is true he used the word "surviving," but that may be because he did not wish heirs or issue to take, although he had no intention of requiring his children actually to survive his wife if they could take before that time without injury to her. Hence in this situation many courts have said, and some have held, that the children who survive the widow's renunciation take a present interest on that event. 20 What they really are doing is construing the will in the light of the widow's renunciation so that the limitation in remainder reads: to my children living at the termination of the life estate. 2 1 In Dean r. Hart 2 -testator devised real and personal property to his wife and daughter jointly for life, the survivor to take the whole, and on the death of both, to the heirs of the daughter. The widow renounced. It was held that the daughter took a life estate at once. The court said: "The effect of her [the wife's] dissent is simply to annul the provisions of the will in her favor, to blot them out, and leave them as if from death or any other cause she had become incapable of taking."
In Scotten v. Moare 23 testator, seized of lands, gave his entire estate to his wife for life and after her death to "my then living children (or in case of their death to their legal representatives), share and share alike." Testator left seven children at his death who were his heirs at law. The widow elected to take dower. The children brought an action of ejectment against the widow. A judgment for the plaintiffs was affirmed. The court conceded that the decision might be justified either on the ground that the remainder was really vested or that the limitation to the children was a contingent remainder which failed by the disappearance of the preceding estate allowing the heirs to take, or that the limitation was to be construed as an executory devise and there was an intestacy until the death of the widow. But all these theories were definitely rejected, and the court held that the contingent remainder was accelerated and vested in the children of the testator living at his death, because this was in accordance with testamentary intent. Of course, what really happened was that the remainder became a present interest by reason of the widow's election because the language was construed to read thus: to my children living at the death of my wife or sooner determination of her estate by renunciation.2'
It is interesting to note that, in a number of cases in this group, the courts definitely refused to consider distinctions between vested and contingent future interests. The whole notion seems to be that they are construing the words in the light of the renunciation, and that fact renders inapplicable ordinary rules of construction. The question which the courts profess renunciation, would not take. It may well be doubted whether courts would so hold.
22 Supra note 19. 2 3 Supra note 19. 2 -A difficulty arising from this rather free construction is that it may be impossible to tell when the interest will be held to be vested and when it will be regarded as an executory interest, on the widow's renunciation. Two recent Virginia cases illustrate this. In Compton v. Rlxey's E.ers, 124 Va. 548, 98 S. E. 651 (1919), testator, after giving his wife one third of the net annual income from his entire estate, further provided that "upon the death of my wife or her marriage, my youngest child living being of age, I direct my entire estate to go to and be divided equally between my children then living and the descendants per stirpes of such as may be then dead with issue surviving." After accepting the benefits of the will to consider is not: is this technically a vested or a contingent remainder; but, to whom would the testator have given his property in the absence of any life estate in the widow? Thus in Scotten v. Moore the court, after observing that acceleration was based on presumed intention, said: "If the principle is based on the presumed intention of the testator, there need be no distinction made between vested and contingent remainders in its application."
Other cases have expressed the same idea in still more elaborate terms. When we come to consider limitations which ordinarily create absolutely vested remainders, we find that, by the weight of authority, in that case the future interest is accelerated on the for seven years, the widow executed a paper reciting that she renounced all property interests under the will. It was theft too late for her to elect to take under the law. The court held that the children took contingent interests which would not be accelerated. Perhaps it was felt that seven years was too long a period over which to stretch the fiction of relation back. But in American National Bank v. Chapin, supra note 19, decided two years later, testator gave his estate on trust to be sold and invested and five years after his death to be divided into two parts; one part he gave to his wife for her life, and then to such of testator's children as may be living at her death, and to the issue of any such child who may have died leaving issue, such issue to take the share their parent would have taken if alive. The widow elected to take under the law. More than five years after testator's death, and after all his children had become of age, the widow and children executed a deed to a piece of land of the estate in which the widow had been assigned dower. It was held that the remainder had vested in the children and that a good title passed. The court sought to distinguish the preceding case in these words: "The true doctrine is that there can be no acceleration of a contingent estate from any cause or occasion not expressly or impliedly contemplated or intended by the person creating the estate. In the Compton Case, the provisions of the will indicated that the testator intended the whole of the estate to be kept together until his widow died or remarried; and, moreover, the widow did not renounce the will in the manner provided by law. . . ." The court further observed that "As the facts are, her life estate never came into existence." 130 Va. at 10, 107 S. E. at 638. 61, 149 Atl. 626, 628 (1930) , the court said: "There is an apparent conflict of authority as to whether or not contingent remainders may be accelerated. But the conflict is more apparent than real. A study of the cases discloses a clearly defined and logical line of demarcation between those in which the court has refused to accelerate contingent remainders and those in which acceleration has been permitted.
"The application of the doctrine is not dependent upon the circumstance that the remainder is or is not vested. American National Bank v. C. C. Chapin, Trustee, 130 Va. 1, 107 S. E. 636. The fact that a remainder is contingent is not conclusive of the right of acceleration, and the rule will not be applied where it will defeat the testator's intention. ceeton v. Tipton, 184 Ky. 704, 212 S. W. 909. The principle of acceleration in the vesting of a remainder by the premature termination of the preceding life estate being based on the presumed intention of the testator, there need be no distinction made between vested and contingent remainders in its applictt-[Vol. 41 widow's renunciation, whether the limitations be legal or equitable, and whether the subject matter be realty or personalty.-Here, more than anywhere else, we find the courts suggesting the traditional argument to the effect that the language indicates a vested remainder, and that a vested remainder is always accelerated when the preceding estate is removed. Thus, in a number of cases it is said that the renunciation of the widow is equivalent to her death, though obviously it is not the equivalent for all legal purposes. s It is clear also that language appropriate to create absolutely vested remainders in tail or for life 0 would be treated in the same way as that which would create remainders in fee simple. After all, these results seem reasonable. For, even though the widow's renunciation was unanticipated, the testator would in most cases have wished to accelerate the remainder on that event, if the only language of condition in the gift was the statement that the remainderman would take "on the death" of the widow.
In a few cases, as might be expected, courts have, in effect, re-construed the instrument, making the future interest an executory limitation to vest on the widow's death,° This may be done when peculiar circumstances indicate that such a construction best accords with the testator's intent. For example, in Lovell v. Chcrlestown testator devised the residue of his estate, real and personal, to a trustee for his wife for life, and at her death, certain specific bequests were to be paid to named persons, and the residue was to go to the town of Charlestown. The court held that, though the widow renounced, the legacies were not payable'until her death. The court said: "The bequests are not those of ordinary remainders after a life tenancy, where by a renunciation by the life tenant the estate in remainder is brought forward and attaches at once to prevent a lapse, there being nothing in the language of the will to show a different intention. In this case the estate in remainder, after the renunciation of the life estate by the widow, is upheld by a trustee as an executory bequest, and the intention of the testator that these legacies should not be paid until the death of 'the life tenant is too plain to be mistaken." 31 The fact that the legacies were not limited as o.rdinary vested remainders must have helped to enable the court to reach this result. Yet in the absence of a renunciation the language would hardly have been construed to create contingent legacies.
In Indiana the courts hold that, even in the absence of special circumstances, a remainder which is absolutely vested is not accelerated on the wife's renunciation of the life estate. " It is sometimes said that the life estate being repudiated passes as intestate property. 3 3 It is difficult to see how, if the life interest does not pass under the will, it can be a life estate at all. A more rational explanation of the result reached by the Indiana courts is that the remainder is construed as an executory interest when the widow renounces. This is perhaps all the courts intend to say, since the cases do not in fact decide whether the heirs get a life estate or a fee simple for the life of the 33 In Cool v. Cool, supra note 32, at 230, the court, referring to an earlier decision on the point, said that on the widow's election, "it left the lifeestate in two-thirds of the real estate practically undisposed of by the [Vol. 41 widow. Even that result is, of course, at variance with other jurisdictions.-Before leaving the matter of the acceleration of absolutely vested remainders, a word should be said about the English case of In re Scott.-While it is not a case of a widow's renunciation and election, but of an out and out disclaimer by a devisee, the problem is much the same. The aspect of the case which distinguishes it from decisions already considered is that the contingent remainder immediately following the life estate which prematurely terminated was itself followed by an absolutely vested remainder for life. The question was what disposition should be made of this last remainder. The facts were as follows: Freehold lands were devised to J.S. for life, with remainder to his first and other sons in tail male, with remainder to W.S. for life, with remainders over. J.S., having no sons, disclaimed. The court held that the remainder to W.S. was not accelerated. The English statutes making contingent remainders indestructible were then in force. The court seemed to think that, if the life estate in W. S. were ever allowed to take effect, then the contingent remainders could never take effect, since they were essentially remainders and as such had to take effect at the termination of the preceding estate. Thus pending the vesting or failure of the contingent remainders possession went to the residuary devisee. While the case elicited considerable discussion and criticism 21 the doctrine has never been overruled; but the English courts have definitely restricted it to legal limitations, holding that a similar equitable remainder will, and that it would go to the widow, there being no child or father or mother." 34 However, in the case of In re Arms' Estate, 199 Pac. 1053 (Cal. 1921), the California court reached the conclusion that, by reason of a local statute, an absolutely vested remainder would not be accelerated on the widow's renunciation. The statute is as follows: "When a remainder on an estate for life or for years is not limited on a contingency defeating or avoiding such precedent estate, it is to be deemed intended to take effect only on the death of the first taker, or the e.\piration by lapse of time, of such term of years." CAL. Civ. CODE (Ragland, 1927 The case of the remainder vested subject to be wholly divested has given rise to a variety of judicial conclusions.' A typical case would involve limitations as follows: to testator's wife for life, and on her death to A in fee, but if, at the wife's death, A is not living, then to B in fee. According to recognized doctrines as to the nature of vested remainders, A's remainder would become a present estate, however the wife's life estate is terminated; and regardless of the sort of vested remainder we are considering. But this line of reasoning has often been ignored in the acceleration cases. It is true, some courts have held that the remainder is accelerated. 38 Thus in Randall v. Randall, a decision of this sort, the court said that "the rule followed by both the English and American courts is, that a widow's renunciation and election to take as againist the will is equivalent to her death, unless it contravenes some manifest intention of the testa- [Vol. 41 tor as expressed by the will.":19 But in other cases, such an interest was treated as an executory interest to take effect on the actual death of the life tenant because that seemed best to effectuate testamentary intent.-The old doctrine that a remainder to take effect in possession "on the death" of the life tenant is vested, was avoided by construing the will in the light of the widow's renunciation. After all, a remainder vested subject to be wholly divested differs little in substance from a contingent remainder in the alternative; and certainly in the latter case courts would not feel bound to accelerate.
Often the court is troubled by the fact that it must construe, not one, but two limitations, and a certain degree of consistency is regarded as essential. To return to the illustration already given, where the gift over after the life estate is "to A in fee on the death of the wife, but if at the wife's death A is not living, then to B in fee," the dilemma is this. If the orthodox view of vested remainders is taken, "on the wife's death" means however and whenever the life estate terminates, and therefore the remainder to A is vested and should be accelerated. But likewise on the orthodox view, the condition precedent in the case of the executory interest to B must actually happen, and therefore B cannot take unless the wife is actually dead. Thus in one phrase we are saying "on the wife's death" means however and whenever the life estate terminates, and in the next, that it means the wife's actual death and not any other termination of her estate. Some of the courts seem to have felt that the phrase should be construed in the same way in both cases-that is that both the gift to A and B should be accelerated or else that neither should be accelerated. Yet, in the light of an unforeseen event, namely the widow's renunciation, why should we not construe the two phrases differently, if that seems best to effectuate the probable intent of the testator?
This problem arose in the case of Haseczier v. Welke. 1 Testator devised his estate, real and personal, to his wife for life "and at her death to be equally divided among my children, or in case of their death, then to the heirs of their body." The widow renounced. The question came up on a matter of a partition of the real estate and a construction of the will. After concluding that "in case of their death" did not mean death in the life- Alass. 543, 37 N. E. 942 (1894) , the court appears to lay down the rule that remainders vested subject to be divested will not be accelerated.
41309 Il. 460, 141 N. E. 176 (1923) .
time of the testator, the court then proceeded to consider the question of acceleration. The difficulty seemed to be this. If the court were to construe the words "at her death to be equally divided among my children" to mean "at her death or other termination of her life estate, to be equally divided among my children," then must not the court apply the same construction to the executory devise so that it would read "or in case of their death before the termination of the widow's life estate, then to the heirs of their body"? The court felt that, on the whole, the testator's purpose would best be effectuated by construing the executory devise to take effect only on the actual death of the widow. But the remainder was apparently regarded as accelerated.42 It is believed that in this class of cases, courts would be more likely to reach a just result if they always realize that they are dealing with a problem of construction, and that because the remainder is accelerated, it does not necessarily follow that the executory devise will be accelerated. As will be brought but more fully in a subsequent paragraph, however, it is conceivable that the executory devise may, in a certain sense, be accelerated. A case where that was done is Rench v. Rendh, the language of which so well expresses a doctrine of liberal construction that it is worth quoting. In that case the election of the widow to take under the law, gave her one third of the estate. The remaining two thirds, the court said, "must be disposed of in accordance with the provisions of the will, and such provisions must bc construed in the light of the widow's rejection thereof [italics are ours]. . . . Under the evidence, we have no need to determine whether the daughter of the testator took a contingent remainder or a vested one. For the same reason, we need not determine the nature of the interest, if any, taken by the appellant as a devisee. The decisive question presented is: What was the effect upon the primary remainderman of the rejection by the widow of the life estate provided for under the will ?" 41 A remainder to a class of persons, one or more of whom is ascertained, is regarded as vested, if it is subject to no condition precedent other than the determination of the membership of the class. It may, however, be referred to as vested subject to be partly divested, since the share of each ascertained member is subject to be diminished by the addition of other members to the class. Thus property may be given to testato "s wife for life, remainder to the children of X. Two questions suggest themselves: first, does the remainder become a present interest when the widow renounces; and, second, if the remainder is accelerated, does the class close at once, or only on the death of the widow. As might be expected, here, as in the case of the renainder vested subject to be wholly divested, courts may be inclined to make the erroneous assumption that, if the remainder is held to be accelerated, it must be held to be absolutely vested so that no more members of the class can be admitted. There are one or two English cases, involving the analogous problem of a present interest void because the beneficiary of the will was an attesting witness, or of present interests removed by a subsequent codicil, where the future interest in the class has been accelerated and the class seems to have been closed at that time. 4 On the other hand, in Askey v. Askey 45 the Nebraska court refused to accelerate a future interest in a class, some of whom were in existence when the widow renounced, partly on the ground that to do so would be to give the property to a different class than that intended by the testator. It is submitted that, if such a construction would best carry out the testator's general intent, the court could accelerate the remainder and still leave the class open until the widow's death. There are a few American cases where that has been done even in the case of a life estate terminated by merger.' And, while it may be inconsistent with feudal notions, it would appear to effectuate probable intent more nearly than to close the class at once. Clearly, if the class will not be closed when the life estate is terminated by merger, which is never regarded as relating back to the creation of the interests, it should not be closed where the life estate is terminated by renunciation, which may relate back for some /purposes. The American authorities are too few to reach a very definite conclusion about the state of the law in the case of future interests to classesA 7 It would seem, however, that if the language is such as to indicate what would ordinarily be called a vested remainder, the interest should be accelerated, but that, whether the class should then close would depend upon what construction would most nearly carry out the testator's probable wishes.
When we come to consider executory limitations, the short conclusion we should arrive at, according to the recognized postulates of property law already referred to, is that executory interests are not accelerated. 48 But since the widow's renunciation is an event which is ordinarily unexpected by the testator, the words may call for a different construction in the light of that event. And just as the renunciation may be read into language which would ordinarily create a contingent remainder, making it vest at once, so language which would create an executory limitation may be construed as referable to a contingency which takes place at the widow's renunciation rather than at the widow's death. Thus in Fisch v. Fisch 4 testator devised the residue of his estate in trust for his wife for life, and then to be divided into two equal parts; one part to be given to L forever, and one part to S forever, S and L being children of testator. The will also contained this clause: "The issue of any deceased child taking the share of such child per stirpes." On renunciation by the widow, it was held that the remainders were to be accelerated, and that the children living at the death of the testator were to take absolute interests. That is to say the court construed the words, "the issue of any deceased child to take the parent's share," to mean any child deceased at the time the widow's life estate terminated, not at the time the widow died. The court said: "The fact that testator, after providing for a remainder to his children upon the death of the life tenant, stated that the issue of a remainderman should take the share of the remainderman, does not mean that he intended a gift over to issue contingent upon the death of the parent before the natural death of the life tenant. Postponement of enjoyment of the remainder is only for the purpose of letting in the particular [Vol. 41 estate." Other cases can be found where the same construction has been employed.50
So far we have only considered the effect of the widow's renunciation. But, when she renounces, she usually also elects to take a portion of her husband's estate, dower, a distributive share, her portion as her husband's heir, or whatever the rule of law in the particular jurisdiction provides. We have yet to consider what is the effect on future interests of the widow's election to take a portion of her husband's estate which the will did not give her. If we accelerate the future interest the effect will sometimes be to give the holder of that interest more than he otherwise would have had, while other beneficiaries under the will are compelled to take less. It is entirely possible that the widow's renunciation will so upset the general scheme of the will that any attempt to give effect to the rest of it would entirely defeat the testator's intent. In such a case, all the limitations are void.31 But such cases are exceptional, and courts generally give some effect to the instrument if it can be done on any possible theory.
What the courts often do is to give the disappointed legatees or devisees the benefit of the interest which the widow has renounced. To use a phrase frequently recurring in the decisions, her devise or bequest will be "sequestered to compensate those beneficiaries under the will whose shares are cut down by her election." A few illustrations will indicate how courts have applied this doctrine. In Holdrea v. Holdrem -testator left a widow, five children, and six grandchildren, the issue of a deceased child. One child was the issue of the surviving wife; the others were children of a former wife. He gave his wife a life estate in one sixth of his real estate, and provided that on her death it should go to his son by her. To his other four children he gave each a sixth of his real estate, and to his grandchildren the other sixth. The widow renounced and elected to take dower, which would be a life estate in one third of the real estate. The question was: should the remainder to the child of the surviving wife be accelerated? If this were done, the testator's probable purpose of making the share of the widow's son bear the burden of her life estate would be defeated, and five sixths of this burden would be shifted to other issue of the testator. The court indicated that the rejected life interest would be sequestered for disappointed devisees. But as the land had to be sold for the payment of debts, the proceeds of the sale were merely distributed in such a way that the life interest repudiated was first taken to satisfy the dower claim, before resorting to the other five shares. In McReynolds v. Counts 4 testator devised real estate to his wife for life and after her death to his son Isaac in fee simple. The personal estate was to be divided into eight equal shares, one of which was given to each of his seven children, and the other to the children of a deceased child. The widow renounced and elected to take dower in the land and her distributive share in the personalty. The result, of course, would be that, if the remainder were accelerated, the remainderman would get a present interest in a part of the land although the will gave him only a remainder, while the other children would get less than the will gave them since the distributive share would be taken from their legacies. The court decreed that the rents and profits during the widow's lifetime of two thirds of the land should be applied as far as necessary to indemnify the disappointed legatees, and that after full indemnification of the legatees or the widow's death, whichever should first occur, the land should be delivered to Isaac. Many other cases recognize this doctrine of compensation." In Illinois a statute is cited as the basis of the doctrine. ILLINOIS RE-VISED STATUTES (Callaghan, 1924) c. 3, § 80. The statute refers only to personalty, yet it has been applied also to realty.
MASSACHUSETTS GENERAL LAWS (1921) c. 191, § § 15 and 16, makes speelni provision to the effect that, in certain cases, the widow's portion is to be taken from the testamentary gift which she has renounced.
For cases where the court refused to give relief to a legatee or deviseo, who was somewhat prejudiced by the election, see Safe Deposit & Trust Co. v. Gunther, Hesseltine v. Partridge, both supra note 27.
It is not always easy to say when other beneficiaries are so disappointed as to give rise to the doctrine. In Jones v. Knappen, supra, at 397, the court said: "The controlling, and, we think, the more reasonable principle, announced in most of these cases, is the one expressed by Woernor, supra, viz., to use the renounced devises and legacies given by the will to the widow, to compensate, as far as may be, the devises and legacies diminished by such renunciation. When the remaindermen are effected pro rata by such One may well ask, what is this strange principle by which the courts seek to compensate disappointed beneficiaries? If, as we have suggested, acceleration is a matter of construction, and the renunciation relates back to the death of the testator, then how can there be any life estate to sequester? Is any life estate really sequestered, or are the courts merely construing the future interest as an executoly limitation to vest only on the widow's death? Is this an equitable doctrine of adjustment, where the results desired cannot be reached by any fiction of construction? And can the whole thing be explained as a rule for the marshalling of assets of the estate? renunciation, acceleration of the enjoyment of their devises or legacies, diminished proportionably, will equitably compensate them, so far as possible for such diminution."
The problem raised in Holdren v. Holdren, s21pra note 30, that of a gift of equal shares of testator's estate to a group of persons, the widow's life estate to be taken out of one of the shares, has been variously dealt with by the courts.
In Cavanaugh v. Madden, 175 Ark. 236, 299 S. W. 1 (1927), income of property was devised to testator's wife for life and at her death the property was to be diviaed into two equal parts, the wife to have the absolute power to dispose of one part by will, and in default of appointment that part was to go to E. The other part was given to testator's nieces. By electing to take under the statute testator's widow acquired one half of his estate. It was held that the gift in default of appointment failed absolutely, since it was assumed that the testator intended E to take only if the wife did not renounce the life estate. Probably what appealed to the court was the fact that, though the wife died without making an appointment, she did devise the half which she took under the law to E, who was a relative of hers.
In Hoskins v. Hoskins, 43 Iowa 452 (1876), testator devised one half of his estate to one of his daughters and the other half to his wife during widowhood with remainder to testator's other daughter. The widow's election gave her one third of the property in fee. The court took this third out of the half which was given to the widow for life in the will, saying, at 454: "The intention of the testator seems to have been to give one half of his real estate to his daughter, Lydia Ann, and to divide the other half between his daughter Ellen and her mother, a life estate, or an estate during widowhood to the mother, with remainder in fee to the daughter." The idea of "sequestering" the life estate does not seem to have occurred to the court. This case was overruled by Dillavou v. Dillavou, 104 N. W. 432 (Iowa 1905) , where the court, on almost identical facts, held that the loss should be distributed equally among the various shareholders and the remainders accelerated. The court purported to base its conclusion in part on an Iowa statute. It also observed, at 433, thht "there is no ground whatever for saying that the testator, without adverting to the matter at all, even inferentially, intended the dower interest to be taken from the shares of some devisees rather than from those of others." But see Dillavou v. Dillavou, 130 Iowa 405, 106 N. W. 949 (1906) , where the former opinion was withdrawn on jurisdictional grounds.
See also Macknet's E'rs v. Macknet, 24 N. J. Eq. 277 (1873). Latta v. Brown, supra, another case of the same type as Holdren v. Holdren, proceeds on the "sequestration" theory.
The most common explanation is that this is but a special instance of the equitable doctrine of election.'-It is well settled that if a testator devises a piece of property of his own to A and another piece of property which belongs to A he devises to B, A cannot take under the will and at the same time retain the property which the testator devised to B. Equity will compel him to elect whether he will take his own property or take under the will. And if he elects to take his own property, then the property devised to him will be taken in so far as is necessary to compensate B for being deprived of the property devised to him.5 6 In like manner it has been said that the widow's dower or distributive share is her own property which the testator has devised to someone else. And if the widow elects to take it, it is said that equity will take the interest which the testator devised to her, in order to compensate those who are disappointed by her election.
This may work well enough when the widow is given an absolute interest in property by the will, and no future interests are involved. For if a devisee disclaims a fee simple in land or an absolute interest in personalty, the fee or the absolute interest still exists and may be made available for disappointed beneficiaries; but if a life estate is disclaimed, it would seem that it is extinguished. However, under the equitable doctrine of election, there is no renunciation or disclaimer whatever, if compensation is to be made. The beneficiary has already acquired both interests; but equity merely says that the rents and profits of the life estate are to be paid over to disappointed legatees or devisees. Thus, even though the remainder is vested, there is no question of acceleration because the life estate is still in existence.5T In any jurisdiction where the widow gets title both to her dower or distributive share and to the devise, and where election is purely a matter of equity, this theory will hold. Under the Arkansas statute, for example, the widow who renounces is directed to convey the devised lands to the heirs.*' But in many jurisdictions the statutes evidently contemplate that the widow's renunciation shall operate as a complete disclaimer of all property given to her under the will." If the statute says that the widow must relinquish the benefits under the will as if they had never come to her, then how can equity take them from her?
Moreover, according to the doctrine of election, when compensation has fully been made, the property devised should go back to the widow, since the basis of the doctrine is everywhere recognized to be compensation and not forfeiture.r
But the writer has found no case involving a widow's renunciation where this has been done. Indeed, under many American statutes, it would hardly be possible. 6 ' In several cases, courts have indicated that, where the disappointed beneficiaries have been compensated and the widow is still alive, the property would then be given to the vested remaindermen.
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While such a solution seems fair, it is utterly inconsistent with the "election in equity" theory.
A second theory is conceivable and seems to be suggested in the case of Holdrea v. Holdrea, already referred to. 6 3 Although the future interest appears to be a vested remainder, the circumstance that such a construction will disappoint beneficiaries under the will might lead us to construe it as an executory devise to take effect in possession only on the widow's death. That would leave the property undisposed of by the will prior to the widow's death, and this undisposed of interest could be used to reimburse disappointed beneficiaries. But this again does not account for the holdings to the effect that the remainder is accelerated as soon as the persons disappointed by the election are satisfied. Either the future interest is a vested remainder or it is an executory devise. If it is the former, it may be accelerated in the widow's renunciation; if it ,is the latter it cannot become a present interest until the widow dies.
It is believed that the attempt to fit the cases into the equitable doctrine of election is forced and unsatisfactory; nor can all the cases be explained purely on the basis of construction. Yet the results which the courts reach are generally fair and likely would have met with the testator's approval if he could have foreseen what did transpire. A more satisfactory explanation is this: the vested remainder is accelerated and becomes a present interest, but equity seizes it in the hands of the remainderman, and imposes a trust for the benefit of disappointed beneficiaries. Such a procedure is merely a matter of marshalling the assets in the course of the administration of the testator's property; and is analogous to rules for the abatement of legacies. This would explain the decisions giving the remainderman the property when the disappointed beneficiaries are satisfied. And it is consistent with the fact that in many jurisdictions the widow's election appears to operate at law as well as in equity, and is practically equivalent to a disclaimer. That this theory may have been recognized by the Tennessee court in a vague way, is indicated by the following quotation from the opinion in Mck v. Trotter: "We therefore are of opinion that the realty turned back on renunciation by the widow should have been sequestered by the court below so that the net proceeds therefrom during the life of the widow should be first applied to such indemnity of the minor legatees; and that thereafter the beneficial enjoyment be with the devisees whose estates were accelerated by the dissent, they to be equalized inter sese as above indicated." "I It should be noted that, while this doctrine may be described in a loose way as a kind of marshalling rule, it does not parallel the rules for the abatement of legacies. For, although there has been some difference of opinion about the matter, the weight 64Supra note 62, at 158, 180 S. W. at 179. Elsewhere, however, [133 Tenn. at 156, 180 S. W. at 178] the court says: "The renounced benefit may be conceived of as intercepted in devolution and sequestered as the property of the widow for such indemnity." It has been said that the doctrine Is not for the purpose of securing a readjustment because of a disappointment of expectation, but to effectuate an indicated testamentary desire. See Hesgoltine v. Partridge, supra note 27, at 80; Crocker v. Crocker, 238 Alass. 478 (1918) . [Vol. 41 of authority is that residuary legatees are compensated just as other legatees and deviseesc, But whatever we say about the matter of compensating disappointed beneficiaries, and wherever we classify these rules in the card index of legal categories, certain it is that the courts have not followed traditional postulates concerning the characteristics of vested and contingent future interests, nor have they overruled them. A practical worldng device has been found to take care of a concrete need; the court is enabled to solve the problem without straining the facts of each case through a feudal sieve.
In conclusion, it is believed that much of the confusion with reference to the so-called acceleration of future interests arises because the courts have wavered between two approaches; on the one hand they have treated it as a problem of re-construction; on the other, they have regarded the instrument as already construed when the widow renounced, and have applied timehonored doctrines concerning the nature of vested and contingent future interests without much regard for the merits of the particular case. But, on the whole, the cases show a pronounced trend in favor of the proposition that, in contemplation of law, future interests following a renounced life estate are re-construed in the light of the renunciation, and that this socalled acceleration is really re-construction. As to particular types of future interests, whether in realty or personalty, legal or equitable,C limitations phrased as contingent remainders will not be held to fail; they will be re-construed either as executory devises or as present interests. Limitations phrased as absolutely vested remainders will generally be re-construed as present interests, though in rare instances they might be re- 6 It is true, when the interest is equitable, the legal title being in a trustee, the problem might be worked out as one of resulting trusts; but generally the existence of a trustee does not alter the court's approach. garded as executory devises. Limitations phrased as remainders vested subject to be wholly divested may be re-construed as present interests (or, as is commonly said, accelerated), but this does not necessarily mean that the divesting condition need be re-construed so as to take effect prior to the widow's death; in some cases such remainders are construed as executory devises. Limitations phrased as remainders vested subject to be partly divested might be re-construed as present interests (that is accelerated) just as readily as remainders vested to be wholly divested. The class, however, should not ordinarily close until the widow's death. Executory devises would not ordinarily be modified by the widow's renunciation; but sometimes they may be re-construed in the light of that fact so as to become present interests. Furthermore, it is believed that the doctrine of compensating disappointed legatees and devisees is not necessarily inconsistent with these conclusions; that it does not prevent a vested remainder from being re-construed as a present interest on the widow's renunciation; but that the present interest may be held in trust to compensate disappointed beneficiaries. [Vol, 41 
